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STATEMENT OF APPELLATE JURISDICTION 


Plaintiff accepts Defendant's jurisdictional statement. 


COUNTER-STATEMENT OF QUESTIONS INVOLVED 
I 


DID THE TRIAL COURT CORRECTLY EXERCISE ITS 
DISCRETION WHEN DENYING DEFENDANT'S MOTION 
TO DISMISS UNDER SEC. 8 OF THE MMMA WHERE IT 
MADE A FACTUAL DETERMINATION THAT 
DEFENDANT PRESENTED NO CREDIBLE EVIDENCE 
THAT THE AMOUNT HE POSSESSED WAS 
REASONABLY NECESSARY AS REQUIRED BY MCL 
333.26428, NOT A LEGAL RULING REQUIRING EXPERT 
TESTIMONY? 


Plaintiff-Appellee Answers: “YES” 


Defendant-Appellant Would Contend: “NO” 


II. 


WHERE DEFENDANT FAILED TO SATISFY ALL 
ELEMENTS OF THE STATUTORY AFFIRMATIVE 
DEFENSE CONTAINED IN MCL 333.26428, IS IT PROPER 
TO PREVENT HIM FROM PRESENTING THE DEFENSE 
TO THE JURY AS THE MMMA PROVIDES THAT THE 
SOLE PROCEDURE FOR RAISING THE AFFIRMATIVE 
DEFENSE IS THROUGH A MOTION TO DISMISS AND 
EVIDENTIARY HEARING? 


Plaintiff-Appellee Answers: “YES” 


Defendant-Appellant Would Contend: “NO” 


COUNTER-STATEMENT OF FACTS 
The People accept the Statement of Facts set forth by Defendant, except as further 


amplified in or contradicted below and in the Argument portion of this Brief. 


For ease of reference, the transcripts in this case will hereinafter be referred to as follows: 


Transcript Reference Key ú 
Key Hearing Date 
PE Preliminary Examination March 16, 2010 
MDI Motion to Dismiss Vol. I May 28, 2010 
MD I] Motion to Dismiss Vol. II June 11, 2010 


Defendant in this matter is an unregistered user of marijuana. Police found a marijuana 
grow operation at Defendant's home on June 9, 2009. Testing showed that Defendant possessed 
128.59 grams of marijuana and an additional 67.99 grams in plant and loose plant form. 
(Attachment A). He was subsequently charged with manufacturing marijuana. In a pretrial 
motion he asserted the affirmative defense contained in Sec. 8 of Michigan's Medical Marijuana 
Act (MMMA) and moved to dismiss his charges. 

At the hearing on Defendant's Motion to Dismiss, Dr. Shannon McKeeby testified that 
she is a board certified doctor in family medicine. Defendant has been her patient for 
approximately 10 years. (MD I 6). She was qualified as an expert in family medicine. (MD | 
11-12). 

Dr. McKeeby began treating Defendant for chronic pain in 1998 or 1999. He had back 
and wrist pain aggravated by his employment at a bakery. (MD I 13). Around 2007 he had a 


degenerative disk or bulging disk. The symptoms included pinched nerves which causes 


| neuropathic pain. (MD I 14). An MRI established that the Defendant had a bulging disk. (MDI 
15). 

At an appointment on June 4, 2009, Defendant asked Dr. McKeeby for the first time if he 
would be a good candidate for medical marijuana. She believed he would be as they had tried 
other therapies and medications, specifically methadone, Vicodin, MS contin and Percocet. 
Those medications had not alleviated his pain. She discussed general risks such as possible 
anxiety, depression and an increased risk of lung cancer. (MD I 16-17). 

Dr. McKeeby believed a "three month supply of marijuana" was reasonable as it is 
common for doctors to prescribe a three month supply of pain medication. (MD I 17-18). Her 
employer has a policy that prohibits her from signing for Defendant to get his medical marijuana 
id card, but she did express her opinion to him on June 4 that it could be therapeutic for him. 
(MD I 18). She acknowledged that her written notes regarding the June 4 appointment did not 
state that Defendant was a good candidate for use of medical marijuana. (MD I 26). She did 
refer him to a pain clinic to pursue obtaining a registry id card for using medical marijuana. 
(MD 1 33). 

The Defendant testified that in 1997 he received a work injury and was diagnosed with 
degenerative disk disease. (MD II 41). He sought treatment from his family doctor, Shannon 
McKeeby. /d. He was seeking relief from his pain as he was having difficulties with daily 
activities. (MD II 43). 

In 2007 Defendant had a slip and fall injury that exacerbated his condition. (MD II 44). 
He was treated by Dr. McKeeby. /d. He was in a lot more pain and had to give up some of his 
daily activities such as gardening. (MD II 45). He had tried medications such as Lortab and 
methadone. (MD II 45). In June of 2009, Defendant was using both Lortab and methadone for 


pain control. He also was taking Narpoxen and Flexeril. (MD II 47). None of the medication 
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| helped the sciatica he developed after the 2007 fall. (MD II 47). He spoke with Dr. McKeeby 
regarding the use of marijuana approximately a week before police raided his house. (MD II 71). 

On June 9 or 10" Defendant had contact with the police as his home had been broken 
into. (MD II 47). Defendant was in Indiana at the time and his estranged wife called to let him 
know about the break in. (MD II 48). He spoke with Detective Ergang and explained that the 
marijuana he was growing was for his personal use. (MD II 50). Defendant had marijuana bud 
for smoking in his nightstand. (MD II 51). They also discussed some plants he had tried 
cloning, by putting a few cuttings in the dirt. As he left them in an unlit closet, he assumed they 
would die while he was out of town. (MD II 52, 63). Additionally there was marijuana leaf 
found and "eight or nine plants" growing outside in his garden behind his garage. (MD II 52). 
At the time he left those plants were actively growing and were three to four inches tall. (MD Il 
53). Though Defendant recalled informing Detective Ergang that he hoped to get a medical 
marijuana card, he could not recall telling her he had spoken with his doctor about using it. (MD 
П 76). 

According to Defendant the only plant that has medicinal benefit is the female plant as 
the male plant does not produce the bud, which is higher in CBD and THC. (MD II 54). The 
plants in his garden weren't mature enough to determine whether they were male or female. 
(MD П 55). He estimated that the plants were 4 to 5 months away from harvest. (MD II 55). 
He expected half of the plants would be female. (MD II 59). 

Defendant smokes his marijuana in a pipe. It relieved his chronic pain, however he did 
need to increase his methadone consumption while using marijuana. (MD II 64, 78). He felt he 
was able to move around with less pain. (MD II 64-65). Defendant smokes approximately one 
gram per day. (MD II 65). He estimated the 9 grams in his bedroom to be a week's supply. 


(MD II 65). 


In Defendant's upstairs office 110 grams of leaf marijuana was found. He testified he did 
not smoke the leaf as he believed it would not have a therapeutic benefit. (MD II 66). Rather, he 
would eat the leaf by grinding it into a powder and making Rice Krispie Treats with it. (MD II 
67). He estimated that five grams of marijuana went into making one pan of Rice Krispie Treats. 
(MD II 68). One pan would produce twelve Rice Krispie bars. Defendant typically consumed 
three to four bars per day. (MD II 68). 

The smoked marijuana provides relief for 45 minutes to an hour. (MD II 69). Defendant 
did not believe the edible marijuana lasted as long. (MD II 70). 

After hearing, the trial court issued a written opinion. The court made several findings of 
fact. (See Attachment B, Circuit Court Opinion). Specifically, the trial court determined that on 
June 4, 2009 Defendant met with his family physician Dr. McKeeby. They discussed medical 
marijuana and Dr. McKeeby thought Defendant would be a good candidate as other medications 
had not relieved Defendant's pain. Due to employer policy, she could not prescribe marijuana. 
She was not aware that Defendant was using marijuana. Defendant was not registered under the 
MMMA at the time at issue in this case. (Circuit Court Opinion, p. 2). 

several days after Defendant's visit with McKeeby there was a break in at his home. 
During the investigation, police found marijuana in three locations inside the house and outside 
growing in the open behind the garage. /d. Defendant was cultivating 8-11 plants outside that 
were 3 to 4 inches tall. Ј4. In Defendant's bedroom, there were 8 grams of marijuana bud and а 
grow operation in the closet with 15 one-inch seedlings. Jd. It was immaterial whether 
Defendant had abandoned the seedlings as he still possessed them. /d. at 3. There was an 
additional 1 10 grams of marijuana leaf in Defendant's office. The total weight of the marijuana 


was at least 118 grams or 4.16 ounces. Zd. 
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Defendant testified that he smoked the marijuana bud and used the leaf to make Rice 
Krispie treats. The bud was about a one-week supply and the leaf would have lasted about 75 
days. Id. There was little evidence on the amount of medically useful marijuana that would 
have been produced from the outside plants which were months from harvest. /d. 

The court assumed for purposes of the decision that the Defendant's back pain was 
serious or debilitating and that he had a medical purpose for using marijuana to treat that 
condition. (/d. at 9). 

The trial court ruled that Section 4 of the MMMA provides a "guidepost" for what is a 
reasonable amount under Section 8 and that an individual who exceeds the Section 4 guidepost 
has a heavy burden of proving the excess amount was reasonably necessary. Anything in excess 
of the Section 4 amounts is implicitly unreasonable given the Section 4 presumption. Jd. 

The Defendant possessed nearly twice the limits of Section 4, but did not show his 
condition was so unique he needed to grow and use more than that. Defendant also did not 
have the plants inside a closed locked facility. /d. 

Defendant presented no evidence on why the amount of marijuana in excess of the 
presumptive limit was reasonable necessary to treat his back pain. /d. The court held that expert 
testimony was relevant on the issue, considering "[t]his is not something a lay person would 
know." Ја. at 10. The court found Defendant's testimony on the amount he required for 
treatment incredible. /4. The court also found that on the proofs presented, Defendant's family 
doctor was not qualified to offer an opinion as to what a reasonable amount would be. There 
was no evidence she had experience working with patients with whom she recommended 
marijuana and no experience regarding dosage. /d. Accordingly, the court found her opinion 
unpersuasive. As there was no other evidence on the issue, Defendant failed to satisfy the 


requirements to assert a Section 8 defense. Id. 
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As the trial court's findings of fact and conclusions of law resolved the issue of the 
Section 8 defense, Defendant could not raise the defense again at trial. Both parties are bound by 


the result when the Section 8 defense is presented by a motion to dismiss. Jd. 
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ARGUMENT I 

AS THE TRIAL COURT MADE A FACTUAL DETERMINATION THAT 

DEFENDANT PRESENTED NO CREDIBLE EVIDENCE THAT THE 

AMOUNT HE POSSESSED WAS REASONABLY NECESSARY AS 

REQUIRED BY MCL 333.26428, NOT A LEGAL RULING REQUIRING 

EXPERT TESTIMONY, THE TRIAL COURT DID NOT ABUSE ITS 

DISCRETION BY DENYING DEFENDANT'S MOTION TO DISMISS 

UNDER SEC. 8 OF THE MMMA. 

Defendant is an unregistered marijuana user. He claims that he uses marijuana to treat 
medical conditions. He received an opinion from his family doctor prior to arrest that the use of 
marijuana might be medically appropriate to treat his back pain. However, no discussion was 
had about the amount necessary to treat his condition. The trial court determined the testimony 
of Defendant and his physician was not credible on the issue of whether the amount he possessed 
was reasonable as required by Sec. 8. Accordingly, the court concluded Defendant was not 
entitled to assert the affirmative defense provided by Sec. 8. 

The trial court's assessment of the facts and interpretation of the law was accurate. 
Contrary to Defendant's assertions, the trial court in this case did not issue a legal ruling that 
expert testimony was required under MCL 333.26428. Rather, the trial court made a factual 
determination that the testimony presented was not credible and commented that expert 
testimony would have been relevant. 

A. ISSUE PRESERVATION 

The Issue raised by Defendant was properly preserved in the trial court. 

B. STANDARD OF REVIEW 

A trial court's decision to grant or deny a motion to dismiss charges is reviewed by this 


Court for an abuse of discretion. People v King, — Mich App. (2011), slip op at 2 (Quoting 


People v Kevorkian, 248 Mich App 373, 383; 639 NW2d 291 (2001)). 


Questions of statutory interpretation are reviewed de novo. People v Redden, Mich 
App ___ (2010), slip op at 6. The primary purpose in construing a statute is to give effect to the 
Legislature's intent. Jd. (Citing, People v Williams, 475 Mich 245, 250; 716 NW2d 208 
(2006)). 

The MMMA was enacted as a result of an initiative adopted by the voters. 'The 

words of an initiative law are given their ordinary and customary meaning as 

would have been understood by the voters.' Welch Foods, Inc v Attorney General, 

213 Mich App 459, 461; 540 NW2d 693 (1995). We presume that the meaning as 

plainly expressed in the statute is what was intended. /d. This Court must avoid a 

construction that would render any part of a statute surplusage or nugatory, and 

[w]e must consider both the plain meaning of the critical words or phrases as well 

as their placement and purpose in the statutory scheme.' People v Williams, 268 

Mich App 416, 425-426; 707 NW2d 624 (2005). 
Redden, supra at slip op 6. 

C. BACKGROUND AND STATUTORY CONSTRUCTION OF THE MMMA 

The Michigan Medical Marihuana Act (MMMA) is a voter initiative that provides a 
limited exception for the medical use of marijuana in certain cases. The fact that the MMMA 
was the product of an initiative does not give it any more force or effect than legislative 
enactments of the Legislature. Advisory Opinion of Constitutionality of 1982 PA 47, 418 Mich 
49, 66 (1983). While "initiative provisions are liberally construed to effectuate their purposes,” 
normal and traditional rules of statutory construction apply. Welch Foods Inc v Attorney 
General, 213 Mich App 459, 461-462 (1995); National Pride at Work, Inc v Governor of 
Michigan, 481 Mich 56, 67-68(2008). 

In Michigan, it remains illegal to use, possess, cultivate, manufacture, or sell marijuana. 
The penalties for those crimes range from 90-day misdemeanors to 15 year felonies. MCL 
333.7401(2)(d); MCL 333.7403(2)(4); MCL 333.7404(2)(4). In Michigan, marijuana is 


classified as a Schedule 1 drug meaning it "has high potential for abuse and has no accepted 


medical use in treatment in the United States or lacks accepted safety for use in treatment under 
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medical supervision." MCL 333.7211. Under Michigan law, a harmful drug may be dispensed 
only as a prescription drug or under control of a licensed pharmacist or prescriber. MCL 
333.17759. 

In November 2008, Michigan voters passed an initiative providing a limited exception to 
the general rule prohibiting the use, possession, cultivation or sale of marijuana. Under the 
МММА, '[t]he medical use of marijuana is allowed under state law fo the eleni it is carried out 
in accordance with the provisions of this act." MCL 333.26427(a)(Emphasis added). 

It is important to recognize that the MMMA "does not codify a right to use marijuana; 
instead, it merely provides a procedure through which seriously ill individuals using marijuana 
for its palliative effects can be identified and protected from prosecution under state law." 
Redden, supra O'Connell Concurring Slip Op. p. 1 (emphasis in original). 

D. MCL 333.26428 ALLOWS A PATIENT TO ASSERT A DEFENSE TO 

PROSECUTION IF THE PATIENT MEETS CERTAIN REQUIREMENTS, 
ONE BEING THAT THE PATIENT CANNOT POSSESS MORE THAN IS 
REASONABLY NECESSARY TO ENSURE THE UNINTERRUPTED 


AVAILABILITY OF MARIJUANA TO TREAT THE PATIENT'S 
SERIOUS OR DEBILITATING MEDICAL CONDITION. 


MCL 333.26428 (Sec. 8) provides an affirmative defense to prosecution under limited 
circumstances: 


(a) Except as provided in section 7, a patient and a patient's primary caregiver, if 
any, may assert the medical purpose for using marihuana as a defense to any 
prosecution involving marihuana, and this defense shall be presumed valid where 
the evidence shows that: 


(1) A physician has stated that, in the physician's professional opinion, after 
having completed a full assessment of the patient's medical history and current 
medical condition made in the course of a bona fide physician-patient 
relationship. the patient is likely to receive therapeutic or palliative benefit from 
the medical use of marihuana to treat or alleviate the patients serious or 
debilitating medical condition or symptoms of the patient's serious or debilitating 
medical condition; 


(2) The patient and the patient's primary caregiver, if any, were collectively 
in possession of a quantity of marihuana that was not more than was 
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reasonably necessary to ensure the uninterrupted availability of marihuana 
for the purpose of treating or alleviating the patient's serious or debilitating 
medical condition or symptoms of the patient's serious or debilitating 
medical condition; and 


(3) The patient and the patient's primary caregiver, if any, were engaged in the 
acquisition, possession, cultivation, manufacture, use, delivery, transfer, or 
transportation of marihuana or paraphernalia relating to the use of marihuana to 
treat or alleviate the patient's serious or debilitating medical condition or 
symptoms of the patient's serious or debilitating medical condition. 


(b) À person may assert the medical purpose for using marihuana in a motion to 
dismiss, and the charges shall be dismissed following an evidentiary hearing 
where the person shows the elements listed in subsection (a). 

(c) If a patient or a patient's primary caregiver demonstrates the patient's medical 
purpose for using marihuana pursuant to this section, the patient and the.patient's 
primary caregiver shall not be subject to the following for the patient's medical 
use of marihuana: 


(1) disciplinary action by a business or occupational or professional licensing 
board or bureau; or 


(2) forfeiture of any interest in or right to property. 
(Emphasis added). 

This Court has ruled that Sec. 8 applies to both registered and unregistered users. 
Redden, supra at Slip Op 10. In other words, one does not need a valid registry card in order to 
assert the Sec. 8 defense. However, a defendant must have received a physician's opinion prior 
to his arrest, and after the MMMA went into effect. People v Kolanek, —— Mich App  , Slip 
Op at 5-8. 

By the plain language of the statute, a defendant must meet all the requirements of Sec. 
8(a)(1)-(3) to qualify for the defense. Judge O'Connell noted in his concurrence in Redden 

Accordingly, the MMMA functions as an affirmative defense to prosecutions 

under the Public Health Code, allowing an individual to use marijuana by freeing 

him or her from the threat of arrest and prosecution if that user meets a// the 

requirements of the MMMA, while permitting prosecution under the Public 


Health Code if the individual fails to meet any of the requirements set for by the 
MMMA. 


Redden, supra O'Connell, Concurring Slip Op. p. 1 (Emphasis in original). 

The term "reasonable amount" is not defined by the MMMA. A qualifying patient (i.e. 
one with a registry identification card) under MCL 333.26424 (Sec. 4) is allowed to posses 2.5 
ounces of usable marijuana and if the qualifying patient does not have a primary caregiver, will 
be allowed to cultivate 12 marijuana plants. MCL 333.26424(a). This Court recently rejected 
the idea that the quantity limitations imposed in Sec. 4 define the term "reasonable amount" in 
Sec. 8. In Redden, supra, this Court stated: 

However, the plain language of the statute does not support that the amount stated 

in $ 4 is equivalent to the "reasonably necessary" amount under $ 8(a)(2). Indeed, 

if the intent of the statute were to have the amount in $ 4 apply to § 8, the 8 4 

amount would have been reinserted into $ 8(a)(2), instead of the language 

concerning an amount "reasonably necessary to ensure . . .uninterrupted 
availability... .” MCL 333.26428(a)(2). Without any evidence on this element of 

the affirmative defense, the district court could not have properly found the 

affirmative defense established as a matter of law. 

Redden held that the term "reasonable necessary" in Sec. 8 is not controlled by the 
amounts allowed registered users in Sec. 4, but it did not hold that the amounts in Sec. 4 are 
irrelevant to a court's determination of what is reasonable. As the statute itself provides no 
definition, courts must find guidance somewhere. It makes the most sense to look to Sec. 4 of 
the MMMA for that guidance. While Sec. 4 does not conclusively set the amount allowed in 
Sec. 8, it does tell us that registered users are entitled to a presumption if they meet certain 
requirements, one being that they possess no more than 2.5 ounces of "usable marihuana" or 12 
marijuana plants kept in a closed, locked facility. That presumption shows the intent of the act to 
protect registered users possessing that amount. 

Given the fact that Sec. 4 was intended to provide greater protection for registered 
users, See, Redden, supra O'Connell Concurring Slip Op at 21, it would make no sense to 
disregard that amount entirely when examining what an unregistered user can possess as a 


"reasonable amount" under Sec. 8. Clearly the intent is that a "reasonable amount" for an 


19 


unregistered user should be an amount less than a registered user could possess, absent very 
compelling testimony of a specific necessity for a greater amount. 

In the current case, the trial court ruled that the Defendant failed to show that the amount 
he possessed was reasonable as required by Sec. 8. In reaching this conclusion, the trial court 
looked at the amount a registered user is allowed to possess to enjoy the benefit of the 
presumption in Sec. 4. The court noted that Sec. 4 allows a person to have 2.5 ounces or 12 
plants. (Circuit Court Opinion p 9). The trial court required Defendant to make a showing that 
he required a greater amount than that allowed a registered user. This was the most logical 
approach even in light of Redden. 

E. THE TRIAL COURT'S RULING THAT EXPERT TESTIMONY 

WAS RELEVANT REGARDING THE AMOUNT REASONABLY 
NECESSARY TO TREAT DEFENDANT'S CONDITION WAS 
PROPER WHERE DEFENDANT PROVIDED NO CREDIBLE 
EVIDENCE ON THE ISSUE. 

At the hearing on Defendant's Motion to Dismiss, he called his family physician, Dr. 
Shannon McKeeby. After preliminary testimony regarding her qualifications, the People 
objected that she was not qualified as an expert under MRE 702 or Daubert to testify regarding 
treatment with marijuana. The trial court ruled: 

The court notes that there's a specific statue that comes into play in this case, and 

nothing within that statue suggest that the court's to conduct any kind of analysis 

on the validity of a physician's professional opinions once some preconditions 

have meet that are spelled out in the statue. There's nothing that suggest within 

the statue that the court should be considering the experience of the witness with 

marihuana as a palliative approach. It appears to be designed, so that as long as 

the few basic requirements are met that's all that’s required; whether it's a good 

idea or a bad idea or sound medicine or not, there's nothing in the statue that 

suggest that's an issue. 


So, to that extent the objection is overruled... 


(MDI11-12). Dr. McKeeby was then qualified as an expert in family medicine. 
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— The People asked for further clarification as to whether MRE 702 and the Daubert analysis 
applied to the statute. The trial court stated: 

In essence that’s correct. It applies to the extent. It has to be established that the 

witness is a physician. That does permit one to then express opinions or as the 

statue provides a professional opinion. But I do conclude this statue doesn’t 

contemplate the court going into a Dalvert [sic] kind of analysis. 

(MD I 12). The trial court accepted Defendant's doctor as an expert. It is clear from the trial 
court's opinion that it accepted her opinion's with regard to Defendant's medical conditions and 
need for pain treatment. 

In its written opinion, the trial court noted with respect to the amount of marijuana 
reasonably necessary to treat Defendant's back pain "expert testimony is relevant on this issue." 
(Circuit Court Opinion, p. 9). The court noted it was not something a lay person would know, 
citing MRE 702. The court then noted that Defendant's opinion on the amount he required for 
treatment was not credible. Further, "on the proofs presented his family doctor was not qualified 
to offer an opinion on this question, because there is no evidence she has experience working 
with patients for whom she has recommended marijuana, including experience with dosage." Id. 
at 10. 

Defendant presents the issue as whether the trial court erred by requiring him to present 
expert testimony beyond his own statements to establish what amount was reasonably necessary 
for his treatment. Defendant's framing of the issue misconstrues the trial court's ruling. At 
motion hearing, the trial court ruled in Defendant's favor by declining to apply Daubert. The 
trial court qualified Defendant's family physician as an expert and allowed her to express her 
opinions regarding the benefits of Defendant medicating with marijuana. This approach 


was consistent with the statute. 
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l. DR. MCKEEBY'S TESTIMONY REGARDING DOSAGE WAS NOT 
CREDIBLE. 


The fact that the court did not find the doctor's testimony credible was well within the 
purview of the court when acting as the fact finder. While the trial court held in its written 
opinion that expert testimony regarding amount would have been relevant, he did not rule that it 
was required. Here the court rejected the doctor's knowledge on the particular issue, not her 
qualifications as an expert. Whether MCL 333.26428(a)(2) requires expert testimony is not an 
issue that should be decided by this Court in the present case, as it is not an issue the trial court 
ruled on—or at most, was ruled on in Defendant's favor. 

It was not an abuse of discretion for the trial court to discredit the testimony of 
Defendant's family doctor. She was unqualified to offer a credible opinion regarding the amount 
reasonably necessary for Defendant's treatment. As the court noted, "his family doctor was not 
qualified to offer an opinion on this question, because there is no evidence she has experience 
working with patients for whom she has recommended marihuana, including experience with 
dosage." (Circuit Court Opinion, p. 10). Defendant's doctor provided no testimony that she had 
any experience with prescribing marijuana or dosages necessary for treatment, She simply relied 
on Defendant's assertions of what he needed and determined since a 90 supply of other pain 
medication was acceptable, what Defendant deemed a 90 supply of marijuana for him would be 
acceptable as well. 

While it is conceivable that some family doctors could have the required knowledge to 
testify regarding the necessary marijuana dosage, Defendant's doctor did not. The trial court 
correctly disregarded this testimony. 

2. DEFENDANT'S TESTIMONY PROPERLY REJECTED. 

The Defendant provided testimony regarding how much marijuana he used on a daily 
basis and how he felt it treated his symptoms. The trial court did not abuse its discretion when 
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finding this testimony incredible. Accepting Defendant's self assessment as to the amount 
"reasonably necessary" to treat his condition or symptoms would be akin to accepting a 
defendant's assessment that he is incompetent to stand trial. It is something, as the trial court 
noted, a lay person would not necessarily know. 

The trial court did not clearly err in its factual finding that Defendant's possession of 
more than twice the amount a registered user would be allowed was unreasonable. The intent of 
the protections contained within Sec. 4 is clearly to encourage people to comply with its 
requirements and therefore receive greater protection from prosecution. It would be ridiculous to 
allow a defendant claiming the affirmative defense under Sec 8 the same or greater protection 
regarding the amount possessed. 

Furthermore, relying solely on the user's opinion on how much he needs to treat his 
condition is at complete odds with the manner in which even legal controlled substances are 
prescribed. One would never expect to go to the doctor and tell the doctor how much medication 
he needed to treat his condition. On the contrary, one would expect the doctor to dictate the 
dosage and prescription necessary. Defendant's argument that his testimony alone should be 
sufficient to establish his dosing requirements also ignores the manner in which typical doctor 
patient relationships function. Contrary to Defendant's contentions, it would be absurd to rely 
solely on the user's testimony regarding how much of an illegal drug is necessary for his 
treatment. 

It is crucial to remember that marijuana remains an illegal drug. See, Redden, supra 
O'Connell concurring slip op p. 1-2. Even users of legal controlled pain medications must go to 
a doctor and rely on the doctor's expertise with respect to dosage. A person certainly could not 


expect to go to a pharmacy, tell the pharmacist he needed Vicodin and what dosage he required. 
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To the contrary a person would have to consult a doctor, the medical expert, and tell the doctor 
his or her symptoms. The doctor would then prescribe the proper dosage. 

Here the Defendant wants the "patient" to control the dosing. It makes no sense to give a 
user of an illegal "medicine" a greater ability to treat himself than users of legal prescriptions. 
Rather, the tria! court here took the most rational approach. While the Defendant's testimony 
about whether the amount used seems to control his pain is something that can be considered, it 
certainly in and of itself is not sufficient to establish that an amount twice that a registered user 
could possess was reasonably necessary. The trial court did not abuse its discretion when 
requiring more. 

Contrary to the Defense's claim, the trial court in this case did not require specific expert 
testimony on the issue of the reasonableness of the quantity. Rather, the court found the 
Defendant and his physician's testimony inadequate to establish that the amount Defendant 
possessed was reasonable. While the court noted that expert testimony would have been helpful, 


it did not state that such testimony was required in every case. 
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ARGUMENT II 

AS DEFENDANT FAILED TO SATISFY ALL ELEMENTS OF THE 

STATUTORY AFFIRMATIVE DEFENSE CONTAINED IN MCL 

333.26428, HE IS NOT ENTITLED TO PRESENT THE DEFENSE TO 

THE JURY AS THE MICHIGAN MEDICAL MARIJUANA ACT 

PROVIDES THAT THE SOLE PROCEDURE FOR RAISING THE 

AFFIRMATIVE DEFENSE IS THROUGH A MOTION TO DISMISS AND 

EVIDENTIARY HEARING. 

A. ISSUE PRESERVATION 

This issue was properly preserved in the trial court. 

B. STANDARD OF REVIEW 

A trial court's decision to exclude evidence relating to an affirmative defense is reviewed 
for an abuse of discretion. People v Rau, 174 Mich App 339, 341; 436 NW2d 409 (1989). As 
earlier indicated a citizen initiative is interpreted applying traditional rules of statutory 
construction. Welch Foods Inc, supra. 

C. STATUTORY LANGUAGE OF THE MMMA 

As with many other sections of the MMMA, Sec. 8 setting forth the "affirmative defense" 
is less than a model of clarity. The title of MCL 333.26428 states: 

"medical purpose for use of marihuana as affirmative defense in prosecution of 

patient or primary caregiver, conditions, assertion of defense and dismissal of 

charges; medical purpose for use of marihuana as basis for exemption of patient 

or primary caregiver from disciplinary action by licensing board or bureau or 

forfeiture of property interest or right." 
Sec. 8(a) states that a patient "may assert the medical purpose for using marijuana as a defense to 
any prosecution involving marihuana and this defense shall be presumed valid" where the 
evidence establishes the elements set forth in Sec 8(a) (1)-(3). The statute further states that a 
"person may assert the medical purpose for using marihuana in a motion to dismiss, and the 


charges shall be dismissed following an evidentiary hearing where the person shows the 


' As the full text of MCL 333.26428 is set forth in p. 13-14 of this brief, it is not being set forth 
again. 
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elements listed in subsection (а)." MCL 333.26428(b) (Emphasis added). This provision sets for 
the sole manner in which a defendant may raise the defense: at an evidentiary hearing in the 
form of a motion to dismiss. The wording of the statute reveals the intent that the judge 
determine the applicability of the defense. Once that determination has been made it is final. 
Nothing in the statute allows the defendant or the People to re-litigate the issue at trial. 

The trial court did not abuse its discretion by ruling Defendant could not assert a Sec. 8 
defense at trial. The court had already ruled that the elements of the defense were not met. "It is 
well settled that the right to assert a defense may permissibly be limited by 'established rules of 
procedure and evidence designed to assure both fairness and reliability in the ascertainment of 
guilt and innocence." People v Toma, 462 Mich 281, 294; 613 NW2d 694 (2000) (Citing 
Chambers v Mississippi, 410 US 284, 302; 93 S Ct 1038; 35 L Ed2d 297 (1973). In Toma, the 
court noted that it had previously recognized that limitations imposed on raising the insanity 
defense did not "unconstitutionally infringe on a defendant's right to present a defense." Toma, 
supra (Citing People v Hayes, 421 Mich 271, 283; 364 NW2d 635 (1984)). 

D. OTHER AFFIRMATIVE DEFENSES 

As Sec. 8 sets forth a statutory affirmative defense, it is instructive to examine other 
statutory affirmative defenses. The statutes governing self defense, alibi and insanity all include 
specific language anticipating that the defense could be raised at trial. 

Considering one of the more recently enacted defenses, the self-defense act, the 
Legislature specifically anticipated when the defense could be raised. The Legislature indicated 
in pertinent part: 


780.961. Use of deadly force or force other than deadly force; establishing 
evidence that individual's actions not justified. 


(1) An individual who uses deadly force or force other than deadly force in 


compliance with section 2 of the self-defense act and who has not or is not 
engaged in the commission of a crime at the time he or she uses that deadly force 
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Or force other than deadly force commits no crime in using that deadly force or 
force other than deadly force. 


(2) If a prosecutor believes that an individual used deadly force or force other than 
deadly force that is unjustified under section 2 of the self-defense act, the 
prosecutor may charge the individual with a crime arising from that use of deadly 
force or force other than deadly force and shall present evidence to the judge or 
magistrate af the time of warrant issuance, at the time of any preliminary 
examination, and at the time of any trial establishing that the individual's actions 
were not justified under section 2 of the self-defense act. (emphasis provided) 


Furthermore, the statutes governing the presentment of the alibi and insanity defenses 
also specifically anticipate in the language of the statutes that these are defenses that could be 
raised at trial. See: MCL 768.207, MCL 768.20a? In like manner, the initiative could have 


included language which would anticipate that defendants could raise this defense at trial. 


2 MCL 768.20 states the following in pertinent part: 


(1) If a defendant in a felony case proposes to offer in his defense testimony to 
establish an alibi at the time of the alleged offense, the defendant shall at the time 
of arraignment on the information or within 15 days after that arraignment but 
not less than 10 days before the trial of the case, or at such other time as the 
court directs, file and serve upon the prosecuting attorney a notice in writing of 
his intention to claim that defense. The notice shall contain, as particularly as is 
known to the defendant or the defendant's attorney, the names of witnesses to be 
called in behalf of the defendant to establish that defense. The defendant's notice 
shall include specific information as to the place at which the accused claims to 
have been at the time of the alleged offense. 


(2) Within 10 days after the receipt of the defendant's notice but not later than 5 
days before the trial of the case, or at such other time as the court may direct, 
the prosecuting attorney shall file and serve upon the defendant a notice of 
rebuttal which shall contain, as particularly as is known to the prosecuting 
attorney, the names of the witnesses whom the prosecuting attorney proposes to 
call in rebuttal to controvert the defendant's defense at the trial of the case. 


(3) Both the defendant and the prosecuting attorney shall be under a continuing 
duty to disclose promptly the names of additional witnesses which come to the 
attention of either party subsequent to filing their respective notices as provided in 
this section. Upon motion with notice to the other party and upon a showing by 
the moving party that the name of an additional witness was not available when 
the notice required by subsections (1) or (2) was filed and could not have been 
available by the exercise of due diligence, the additional witness may be called by 
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Sec. 8 of the MMMA contains no language contemplating that the affirmative defense be 
presented to the jury. It can be presumed that the initiative did not inadvertently omit language 


which was present in other statutes. See: People v Monaco, 474 Mich 48, 58; 710 NW2d 46 


(2006). 


Unlike the other statutory defenses The MMMA contains no notice provision, and no 
procedure for presenting the issue to the jury. Instead, Sec. 8 specifically provides that the 
defense can be asserted at an evidentiary hearing after a motion to dismiss has been filed. 


the moving party to testify as a witness for the purpose of establishing or rebutting 
an alibi defense. (emphasis provided) 


5 768.20a. states in pertinent part: 


(1) If a defendant in a felony case proposes to offer in his or her defense 
testimony to establish his or her insanity at the time of an alleged offense, the 
defendant shall file and serve upon the court and the prosecuting attorney a 
notice in writing of his or her intention to assert the defense of insanity not less 
than 30 days before the date set for the trial of the case, or at such other time 


as the court directs. 
* * * 


(4) The defendant shall fully cooperate in his or her examination by personnel of 
the center for forensic psychiatry or by other qualified personnel, and by any other 
independent examiners for the defense and prosecution. If he or she fails to 
cooperate, and that failure is established to the satisfaction of the court at a 
hearing prior to trial, the defendant shall be barred from presenting 
testimony relating to his or her insanity at the trial of the case. 


(5) Statements made by the defendant to personnel of the center for forensic 
psychiatry, to other qualified personnel, or to any independent examiner during an 
examination shall not be admissible or have probative value in court at the 
trial of the case on any issues other than his or her mental illness or insanity 
at the time of the alleged offense. 
* * * 
(7) Within 10 days after the receipt of the report from the center for forensic 
psychiatry or from the qualified personnel, or within 10 days after the receipt of 
the report of an independent examiner secured by the prosecution, whichever 
occurs later, but not later than 5 days before the trial of the case, or at another 
time the court directs, the prosecuting attorney shall file and serve upon the 
defendant a notice of rebuttal of the defense of insanity which shall contain the 
names of the witnesses whom the prosecuting attorney proposes to call in rebuttal. 


(emphasis provided) 
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Had the drafters intended the issue to go to the jury they could have inserted specific language 
stating that. The fact that they did not do so indicates the affirmative defense was not intended to 
be decided by the jury. 

E. MEDICAL MARIJUANA STATUTES FROM OTHER STATES 

A number of other states have specifically anticipated that the medical marihuana defense 
could be raised at trial within the statutory language (with notice provisions similar to 
Michigan's insanity and alibi defense statutes). For instance, in Nevada, Nev. Rev. Stat. Ann. 
Sec 453A.310 states the following: 


4. À defendant who intends to offer an affirmative defense described in this 
section shall, not less than 5 days before trial or at such other time as the court 
directs, file and serve upon the prosecuting attorney a written notice of the 
defendant's intent to claim the affirmative defense. . . . 


In Oregon, ORS 475.319(4) states as follows: 


(4) Any defendant proposing to use the affirmative defense provided for by this 
section in a criminal action shall, not less than five days before the trial of the 
cause, file and serve upon the district attorney a written notice of the intention to 
offer such a defense that specifically states the reasons why the defendant is 
entitled to assert and the factual basis for such affirmative defense. If the 
defendant fails to file and serve such notice, the defendant is not permitted to 
assert the affirmative defense at the trial of the cause unless the court for good 
cause orders otherwise. 


In New Jersey, NJ Stat 2C:35-18 states as follows: 
2C:35-18. Exemption, burden of proof [Effective October 1, 2010] 


a. If conduct is authorized by the provisions of P.L.1970, c.226 (C.24:21-1 et seq.) 
or P.L.2009, c.307 (С.24:61-1 et al.), that authorization shall, subject to the 
provisions of this section, constitute an exemption from criminal liability under 
this chapter or chapter 36, and the absence of such authorization shall not be 
construed to be an element of any offense in this chapter or chapter 36. It is an 
affirmative defense to any criminal action arising under this chapter or chapter 36 
that the defendant is the authorized holder of an appropriate registration, permit or 
order form or is otherwise exempted or excepted from criminal liability by virtue 
of any provision of P.L.1970, c.226 (C.24:21-1 et seq.) or P.L.2009, c.307 
(С.24:61-1 et al.). The affirmative defense established herein shall be proved by 
the defendant by a preponderance of the evidence. It shall not be necessary for 
the State to negate any exemption set forth in this act or in any provision of 
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Title 24 of the Revised Statutes in any complaint, information, indictment or 
other pleading or in any trial, hearing or other proceeding under this act. 


As the MMMA contains no provisions for the Sec. 8 defense to go to the jury, this Court 
should follow the plain language of the statute and hold that the defense is allowed to be 
presented to the trial court in the form of a motion to dismiss and that the trial court's ruling on 
that issue is final. 

F. WHERE THE ELEMENTS OF AN AFFIRMATIVE DEFENSE ARE NOT 

MET, DEFENDANTS CAN BE PRECLUDED FROM PRESENTING THE 
DEFENSE TO THE JURY. 

Though a criminal defendant has a state and federal constitutional right to present a 
defense, it is not an absolute right. See: People v Hayes, 421 Mich 271, 278, 279; 364 NW2d 635 
(1984) (holding neither the Sixth Amendment Confrontation Clause, nor due process, confers on 
a defendant an unlimited right to present a defense, admit all relevant evidence or cross-examine 
on any subject.) The defendant still must comply with "established rules of procedure and 
evidence designed to assure both fairness and reliability in the ascertainment of guilt and 
innocence." /d. citing Chambers v Mississippi, 410 US 284, 302; 93 S Ct 1038; 35 L Ed 2d 297 
(1973). Thus, a defendant "does not have an unfettered right to offer testimony that is 
incompetent, privileged, or otherwise inadmissible under standard rules of evidence." (emphasis 
supplied) Taylor v Illinois, 484 US 400, 410; 108 S Ct 646; 98 L Ed 2d 798 (1988). 

Ás mentioned, the insanity defense is a statutorily driven defense. Like the defense set 
forth in the MMMA, in order to assert an insanity defense, the defendant must comply with the 
terms of the statute. A defendant who does not comply with the requirements set forth in MCL 
768.20(a) is properly prohibited from asserting an insanity defense. Hayes, 421 Mich at 283. In 
Hayes the court noted that there was no constitutional right to present an insanity defense. /d. at 


279. 
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If there are no constitutional implications in prohibiting a defendant from presenting an 
insanity defense where he has failed to meet the statutory requirements, there certainly can be no 
constitutional concerns in excluding a defense relating to excuses for possessing a controlled 
substance that remains illegal. 

Other affirmative defenses have been held to be properly excluded from the jury when 
there is inadequate evidence presented. While duress is not a statutorily created defense, it "is an 
affirmative defense 'applicable in situations where the crime committed avoids a greater harm." 
People v Ramsdell, 230 Mich App 386; 400; 286 NW2d 1 (1998) (Quoting, People v. Lemons, 
454 Mich. 234, 246, 562 N.W.2d 447 (1997)). It is not available as a defense to all crimes. /d. 
at 401. When it is available as an affirmative defense, "a defendant has the burden of producing 
a prima facie defense of duress." Jd. A trial court properly excludes testimony regarding a 
duress defense from the jury where the defendant has failed to make a prima facie showing. /d. 

Entrapment is an affirmative defense that is decided by the judge, not the jury. People v 
D'Angelo, 401 Mich 167, 173-174; 257 NW2d 655 (1977). "The purpose of the entrapment 
doctrine is to deter unlawful government activities and to preclude the implication of judicial 
approval of impermissible government conduct." /d at 173. Once a court has determined that an 
entrapment defense has not been met, defendant is not allowed to present the defense to the jury: 

When the court has decided that entrapment has not occurred, the jury will not be 

free to find entrapment and consequently the defendant is not entitled to a jury 

instruction on entrapment. There will be, in other words, no "second bite at the 

apple" enabling the jury to second guess the determination of the trial court. |f 

the court determines that no entrapment is proved and directs the prosecution to 

proceed, the jury's role is limited to the determination whether the people have 

proved the defendant's guilt beyond a reasonable doubt in light of the defenses 

raised. 

Id. at 178-179 (Emphasis added). Once a court has been allocated the duty of determining an 
issue, it is improper to allow the jury to redetermine the same question. /d. at 179 FN 12 (Citing, 


People v Walker, (On Rehearing), 374 Mich. 331, 132 N.W.2d 87 (1965)). 
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The court in D'Angelo noted that the entrapment defense is based on a judicial policy, not 
an assessment of guilt or innocence, unlike other defenses: 


When an accused claims entrapment he is asserting, in essence, entitlement to the 
benefit of a judicial policy that his claim, if true, is a bar to the prosecution of 
the case. His claim does not involve an assessment of guilt or innocence and, in 
fact, is irrelevant to it. It is in that respect that the entrapment claim is unique and 
distinguishable from the more common defenses in criminal cases such as alibi, 
insanity, self-defense, lack of specific intent and the like, which assert the absence 
of one or more elements of the crime charged and involve therefore the 
assessment of guilt or innocence. The defense of entrapment is not interjected to 
establish the absence of an essential element of the crime but to present facts 
collateral or incidental to the criminal act which justify acquittal on the ground 
of an overriding public policy to deter instigation of crime by enforcement 
officers in order to get a conviction. 


'Entrapment is a defense not because the defendant is innocent but because, as 
stated by Justice Holmes (citation), "it is less evil that some criminals should 
escape than that the government should play an ignoble part".' People v. Benford, 
53 Cal.2d 1, 9, 345 P.2d 928, 934 (1959). 

In claiming entrapment the accused directs the judicial inquiry away from the 
issue of his guilt or innocence and makes a collateral charge that the government 
is guilty of a corrupt abuse of its law enforcement authority. It is a charge which 
places the defendant in an accusatorial posture upon an issue which, as we have 
said, is irrelevant to his guilt or innocence. As such it is both fair and logical that 
he who makes the charge of inducement should bear the burden of proving the 
charge. See for example: Gorin v. United States, 313 F.2d 641 (C.A.1, 1963); 
United States v. Sherman, 200 F.2d 880, 882 (C.A.2, 1952) (L. Hand, J.); People 
v. Moran, | Cal.3d 755, 83 Cal.Rptr. 411, 463 P.2d 763 (1970); State v. Grilli, 
304 Minn. 80, 230 N. W.2d 445 (1975). 


D'Angelo, 401 Mich at 179-180. When the trial court determines that a defendant has 
established entrapment, the related charges are dismissed. /d. at 183. 

Though entrapment is a common law, not statutory affirmative defense, it is most 
analogous to the defense presented in Sec. 8 of the MMMA. Entrapment is the only affirmative 
defense the People could find that, like the MMMA, allows the court to dismiss the charges once 
a defendant has satisfied the elements of the defense. 

Additionally, like entrapment, the defense contained in Sec. 8 of the MMMA does not 
relate to the issue of guilt or innocence. [t does not negate an element of the crime, rather it 
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reflects a policy decision by the voters in Michigan that patients with a serious or debilitating 
medical condition be exempted from criminal prosecution and permitted to use an otherwise 
illegal drug to treat their symptoms. Like a defendant in an entrapment case, the patient user has 
violated the law, but public policy determinations have given the patient a free pass, so long as 
. the patient can establish the elements of the defense. 

Given the similarity to the entrapment defense, the trial court in this matter properly 
precluded Defendant from presenting the issue yet again to the jury and being allowed a "second 
bite at the apple." It would be nonsensical to allow a jury to decide the exact facts that the judge 
has already decided, and potentially reach an opposite conclusion. 

G. AS DEFENDANT FAILED TO PRESENT CREDIBLE EVIDENCE TO 

ESTABLISH ALL ELEMENTS OF THE SECTION 8 AFFIRMATIVE 
DEFENSE, THE TRIAL COURT PROPERLY PRECLUDED HIM FROM 
RE-LITIGATING THE DEFENSE AT TRIAL. 

In this case defendant cannot meet his burden of production on all the elements of the 
affirmative defense and therefore the court was clearly within its discretion in precluding him 
from relying on the Sec. 8 defense at trial.. To allow defendant to introduce evidence concerning 
MMMA would allow unduly prejudicial evidence under MRE 403 geared solely for the purpose 
of jury nullification. As has been stated by this Court, “[a] trial court may exclude from the jury 
testimony concerning a defense that has not been recognized by the Legislature as a defense to 
the charged crime." People v Demers, 195 Mich App 205, 206; 489 NW2d 173 (1992). Because 
the Legislature does not recognize jury nullification as a defense to the charges at issue, 
defendant has no right to establish a jury nullification defense. People v Bailey, 451 Mich 657, 
67] FN10; 549 NW2d 325 (1996). Thus, the trial court did not err by precluding evidence which 
would be aimed at prompting jury nullification. 

A defendant is not automatically entitled to have the jury consider an affirmative defense; 


he must meet his burden of production on each and every element of the defense. People v 
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Lemons, 454 Mich 234, 246-247; 562 NW2d 447 (1997) (indicating, “In order to properly raise 
the defense, the defendant has the burden of producing ‘some evidence from which the jury can 
conclude that the essential elements of [the defense] are present.’”) See also: People v Mills, 450 
Mich 61, 81; 537 NW2d 909 (1995) (indicating that a trial court is not required to give a 
requested instruction, when the theory is not supported by evidence.) 

Unless defendant can make a prima facie case on all elements of a defense, the court is 
well within its discretion to exclude the evidence. Prima facie evidence has been defined in the - 
following manner: 

Evidence good and sufficient on its face. Such evidence as, in the judgment of the 

law, is sufficient to establish a given fact, or the group or chain of facts 

constituting the party's claim or defense, and which if not rebutted or 

contradicted, will remain sufficient . . . to sustain a judgment in favor of the issue 

which it supports... . [Black's Law Dictionary (6th ed), p 1190.] 

Lemons, supra at 248, n 20. 

In People v Ramsdell, 230 Mich App 386, 401; 585 NW2d 1 (1998) for example, 
defendant claimed that the trial court improperly precluded him from introducing his duress 
defense at the time of trial. The trial court considered defendant's offer of proof outside the 
jury's presence, and “precluded defendant from placing this issue before the jury because 
defendant did not establish a prima facie defense of duress." This Court upheld the lower court's 
ruling finding that defendant did not meet his burden of production. /d. 

In People v Mentch, 45 Cal 4" 274; 85 Cal Rptr 3d 480; 195 Рза 1061 (2008) the trial 
ruled that the defendant had not met his burden of production to show that he was primary 
caregiver under California law and therefore he was not entitled to the instruction. The California 
Supreme Court found that the trial court had acted properly and indicated, “trial courts are still 


responsible for acting as gatekeepers" and must determine whether there is sufficient evidence to 


establish an affirmative defense. Id 
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Even if this Court were to rule that the motion to dismiss is not the sole mechanism for 
claiming a Sec. 8 defense, the trial court in this matter properly prevented Defendant from 
raising the defense at trial. Here the trial court specifically ruled that Defendant had not met his 
burden of presenting credible testimony that the amount he possessed was reasonable. In 
addition, it is uncontested that some of the plants Defendant possessed were growing in the 
open in his backyard. (Circuit Court Opinion, p. 9). 

Recently in People v King, — Mich App ; . NW2d (2011), this Court held 
that defendants must comply with the enclosed, locked facility portion of the statute. “This 
reading of the MMA is consistent with its limited protections for a narrowly defined group of 
medical users of a controlled substance, the general cultivation and use of which remains illegal 
of both state and federal law." King, supra (Slip. Op. at 11, 21, n 14, n 25)(O’Connell J., 
concurring) 

The purpose behind the requirement that marihuana plants be kept in an enclosed, locked 
facility is to keep access to those plants limited to the patient only. Certainly the voters did not 
intend that only medical marihuana cardholders must keep their marihuana plants encased. It is 
unreasonable to conclude that persons without a medical marihuana card seeking protection 
under section eight do not have to adhere to the same requirement-that is, that those with or 
without a card seeking at section eight protection can grow their plants in the open where anyone 
can access the plants for ingestion. 

As Defendant in this matter could not establish that he possessed a reasonable amount, or 
that his marijuana was in an enclosed, locked facility, the trial court did not err when ruling he 


could not present the defense to a jury. 


H. THE CURSORY STATEMENT CONTAINED IN PEOPLE v KOLANEK 
THAT A DEFENDANT CAN PRESENT A SECTION 8 DEFENSE TO THE 
JURY WHERE HIS MOTION TO DISMISS IS PROPERLY DENIED IS 
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DICTA. THIS COURT IS NOT BOUND TO REACH THE SAME 
CONCLUSION. 


In People v Kolanek, —— Mich App (2011), this Court addressed "an issue of first 
impression involving the interpretation of the Michigan Medical Marijuana Act (MMA), MCL 
333.26428, namely when a physician must provide the statement required under MCL 
333.26428(а)(1)." This court goes on to provide a detailed factual background regarding the 
district court's denial of the motion to dismiss and the circuit court's grant of that motion. A 
lengthy analysis regarding the issue of when a physician must provide the statement is given. 
The second question addressed by this Court was whether a discussion that occurred between his 
doctor regarding the medical use of marijuana that occurred prior to the enactment of the 
MMMA was sufficient to establish a defense under Sec. 8(a)(1). This Court stated its holding: 
Consequently, we hold that in order to meet the requirement that a physician "has stated" a 
benefit to a patient from medical marijuana use, the physician's statement must have occurred 
after the enactment of the MMMA, but prior to arrest." 7d. slip op. 8. This Court then goes on to 
state: 

Given our conclusion that the discussion with the physician must have occurred 

after the enactment of the MMMA, but prior to arrest, neither defendant's post- 

arrest affidavit, nor his pre-MMMA enactment discussion with his physician, is 

sufficient to meet the requirements of MCL 333.26428(a)(1). 

Accordingly, the circuit court on appeal erred in concluding that the charge 

against defendant should have been dismissed by the district court and we remand 

for reinstatement of the charges. As the statute does not provide that the failure to 

bring, or to win, a pre-trial motion to dismiss deprives the defendant of the 

statutory defense before the factfinder, defendant's failure to provide sufficient 

proofs pursuant to his motion to dismiss does not bar him from asserting the 

section 8 defense at trial nor from submitting additional proofs in support of the 

defense at that time. 
Id. at 8-9. 
The statement made by this Court in Kolanek regarding presentation of the Sec. 8 defense 


to the jury was dicta. "Obiter dicta, or 'dicta, are not binding precedent. Rather, they are 
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statements that are not essential to determination of the case at hand and, therefore, ‘lack the 
force of an adjudication." People v Lown, 488 Mich 242, FN 46; = NW2d (2011) 
(Citing, Wold Architects & Engineers v. Strat, 474 Mich. 223, 232 n.3; 713 NW2d 750 (2006)). 

From the Kolanek opinion it does not appear that the determination of whether the 
defense could go to the jury was essential to the determination of the case. The circuit court had 
granted to the motion to dismiss. There is no mention in the opinion that the lower courts, circuit 
or district, made a ruling with respect to the jury issue. This Court did not address the jury issue 
as though it were an issue being decided. No analysis is provided in the opinion whatsoever. 
Rather it appears to be merely a comment thrown in as an afterthought.^ 

The People submit that the language contained in Ko/anek regarding presentation of the 
affirmative defense to the jury should be viewed by this Court as dicta and not precedential 
binding 

If this Court does not view that portion of Kolanek as dicta, the People submit it was 
erroneous. It is an issue worthy of full briefing and argument, as can be had in the present case. 
This issue has tremendous impact on how MMMA litigation is carried out in the state of 
Michigan. Accordingly, the People respectfully request that this Court certify its disagreement 


with this portion of the Kolanek opinion. See: MCR 7.215(J)(2). 


* At least one Circuit Court in this state has ruled that the language in Kolanek with respect to the 
affirmative defense being presented to the jury was dicta. See, People v Ferguson, Alpena 
Circuit Court No. 2010-3200FH (Attachment C) 
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RELIEF 
WHEREFORE, the People of the State of Michigan, Plaintiff-Appellee herein, 
respectfully request this Honorable Court affirm the trial court's ruling that the Defendant failed 
has failed to meet his burden of establishing the elements of the affirmative defense under Sec. 8 
of the MMMA and therefore should be prohibited from presenting the defense to the jury. 
Respectfully submitted, 


JEFFREY R. FINK 
PROSECUTING ATTORNEY 





Assistant Prosecuting Attorney 


DATED:03/02/2011/mo 
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ATTACHMENT A 


STATE OF MICHIGAN 
DEPARTMENT OF STATE POLICE 
FORENSIC SCIENCE DIVISION 


Grand Rapids Laboratory 
720 Fuller Ave NE ШЕ? 7"; 2 4 
Grand Rapids, MI 49503 ` 4 
(616) 242-6650 : 
FAX (515) 242-5582 





LABORATORY REPORT 


Laboratory No. ‚ GRO09-4817 Record No. cH 

Investigating Ofer. : Georgeann Ergang Date Received : August 5, 2009 
Agency ; S W.ET. Central Time Received : 1:17 p.m. 
Agency No. SWE-106-09 Date Completed : October 3, 2009 


Nature of Offense: 
3500-1 - Violation of Public Health Code 
Suspect(s): 


Anderson, Ted Allen 





Evidence Received: 


Container #1 


One heat sealed plastic bag containing: 


Item #1 - Plant material 

Container #2 One heat sealed plastic bag containing: 
Item #2 - Plant material 

Container #3 One tape sealed paper envelope containing: 
Item #3 - Eleven plants and loose plant material 

Container z4 One heat sealed plastic bag containing: 
Кет #4 - Plant material 

Container то One heat sealed plastic bag containing: 
Item ғ - Plant material and six cigarette butts (examined collectively) 

Container #6 Опе heat sealed plastic bag containing: 
Item #8 - Plant material and ona plastic bag 


Results of Analysis: 


Based upon observations made and the results of microscopic, chemical and/or instrumental analyses performed on 
the above listed item(s), the following statement of findings is made: 


| Item(s Weight Substance Identified | Schedule : 
Marinuana | 1 | 


Bt. 4 —— — a і. eee 
1 | 1.74 grams | 
| 2 | 10.44 агато | Marihuana | 1 | 


| 3 | 67.99 grams Eleven plants identified as Marihuana, 

















Loose plant material also identified as Marihana 
Weight includes plants and loose material 


110.78 grams | Marihuana | 


1.14 grams | Marihuana 
4.49 arams | Marihuana 
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Laboratcy No: GRO9-4817 


Record No.: 1 Date of Report: October 3, 2009 » 
Age ry No: SWE-106-09 | 
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Relevant Supporting Data: 


Instrunental output and data 
Relev nt supporting data is case specific and not al! of the above may be applicable in every case. 


Scot? ata eme 


Scott Stefsema 
Forensic Scientist 
Controlled Substances Unit 


October 3, 2009 


The relevant supporting data upon which the expert opinion or inference was made are available for review/inspection. 
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ATTACHMENT B 


STATE OF MICHIGAN 


IN THE NINTH CIRCUIT COURT FOR THE COUNTY OF KALAMAZOO 


PEOPLE OF THE STATE OF MICHIGAN CASE NO. B-10-0024-FH 
Plaintiff, 
v HON. J. RICHARDSON JOHNSON 
TED ALLEN ANDERSON, OPINION AND ORDER 
DENYING DEFENDANT'S 
Defendant. MOTION TO DISMISS 
/ 
JEFFREY R. FINK (P31062) JOHN TARGOWSKI (P70740) 
STEVEN M. MCLAUGHLIN (P55931) Attorney for Defendant 
Office of Prosecuting Attorney 310 E. Michigan Ave., Ste. 501 
227 W. Michigan Ave. Kalamazoo, MI 49007 
Kalamazoo, MI 49007 269-290-5606 


269-383-8900 

E —————————————————M—————— 

At a session of said Court held in the City and ac | 
County of Kalamazoo, State of Michigan, on 

this 5" day of August, 2010. 

INTRODUCTION NS DU 
This case tests the validity and application of the "affirmative defense" created by section 8 of the 
Michigan Medical Marihuana Act, enacted in 2008 as MCL 333.26421 et seg. Defendant Ted Anderson, 
who did not possess a medical marihuana registration card but had discussed medical marihuana with his 
physician, was arrested for Delivery/Manufacture of Marihuana and seeks dismissal of the charge. He 
claims he had the requisite physician's statement, had an amount that was reasonably necessary for his 
continued supply, and was using it for a medical purpose. Plaintiff disputes Defendant's claims, and 


further argues that the "affirmative defense" section is unconstitutionally vague, or, in the alternative, a 


procedural section that does not create any additiona: rights, or, if it does, the unregistered individual 





« 


cannot have more marihuana than the registered individual. The motion should be denied based on the 
court's findings of fact and conclusions of law. 


FINDINGS OF FACT 





The court makes the following findings of fact by а preponderance of the evidence based on the 
proofs presented at the evidentiary hearing on the motion. The parties agree that, as with other defenses, 
the preponderance of the evidence is the burden of proof on a motion under section 8 of the Michigan 
Medical Marihuana Act. The court agrees that this is Defendant's burden of proof. 

On June 4, 2009, the Defendant, Ted Anderson, met with his family physician, Shannon 
McKeeby, MD. Dr. McKeeby is board certified in family practice. She is licensed in Michigan. Mr. 
Anderson had been her patient for 10 years. He suffers from chronic pain and has degenerative disc 
disease. After suffering injuries at work, he stopped working as a baker several years ago. 

At the June 4 appointment, Mr. Anderson and the doctor had a conversation about medical 
marihuana. It was something he wanted to look into. She was not aware Mr. Anderson was using 
marihuana. Dr. McKeeby thought Mr. Anderson was a good candidate for medical marihuana. They 
discussed the risks. Dr. McKeeby was aware they had tried other medications and Mr, Anderson was 
still in significant pain. The doctor could not prescribe marihuana because of her employer's policy. 
Later, Mr. Anderson received a written statement for marihuana from another physician. At the time at 
issue in this case, he was not registered under the Michigan Medical Marihuana Act. 

Several days after Mr. Anderson's June 4 visit with Dr. McKeeby, there was a break-in at his 
home. Mr. Anderson was out of state at the time, but retumed when he learned of the break-in. 
Meanwhile, during their investigation, the police found marihuana at three locations inside the house and 
outside, growing in the open behind the garage. There were 8 to 11 plants outside that had grown 3 to 4 
inches tall. Mr. Anderson was cultivating the plants. In Mr. Anderson's bedroom were 8 grams of 
marihuana bud and a grow operation in the closet with 15 one-inch seedlings. Mr. Anderson said he 


turned off the light and stopped watering the 15 seedlings when he left town, thus abandoning them. 
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Whether he abandoned them is immaterial because he still possessed them. There was an additional 11 0 
grams of marihuana leaf in a bag in Mr. Anderson's office. The total weight of the marihuana bud and 
leaf was at least 118 grams or 4.16 ounces. 

Mr. Anderson reported he smoked the marihuana bud, and used the marihuana leaf in Rice 
Krispie treats that he prepared, The bud was about a one-week supply, and the leaf would have lasted 
about 75 days. There is little evidence about the amount of medically useful marihuana that would have 
been produced by the outside plants, but they were months from harvest. 

Mr. Anderson was arrested and charged with Delivery and Manufacture of Marihuana, a felony. 
He filed a motion seeking dismissal of the charge under MCL 333.26428, the so-called “affirmative 
defense" section in the Michigan Medical Marihuana Act. The prosecutor opposed the motion. 

A hearing on Mr. Anderson's Motion to Dismiss was held on May 28, 2010, and continued to 
June 11, 2010, to complete the proofs. At the conclusion of the June hearing, the parties were given 14 
days to submit additional briefs. Each party filed a helpful supplemental brief addressing questions 
raised by the court during oral argument. 

DISCUSSION 

Defendant's Motion to Dismiss under section 8(b) of the Michigan Medical Marihuana Act 
( MMA" Or "the Act"), alleges he meets all three requirements of MCL 333 .26428(a)(1)-(3), and 
therefore the charge against him should be dismissed pursuant to MCL 333.2642 8(b). Plaintiff counters 
that section 8 is vague and therefore unconstitutional, or that it is merely procedural and does not create 
rights beyond those provided by section 4 (MCL 333.26424), which addresses registration, or, finally, if 
section 8 is a substantive defense the Defendant has not met his burden of proof on the three 
requirements for presumptive validity of the affirmative defense. 

The MMA was approved by electors in a referendum on November 4, 2008, and the results 
officially declared by the Board of Canvassers on November 24, 2008. The intent of the voters in 


enacting the MMA was to permit, with limitations, the medical use of marihuana in accordance with the 
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- language of ballot proposal 08-1. The ballot language stated the proposed law would “[p]ermit registered 
and unregistered patients and primary caregivers to assert medical reasons for using marihuana as a 
defense to any prosecution involving marihuana." The Act took effect on December 4, 2008, as MCL 
333.26421 et seg. The entire ballot proposal 08-1 states: 


A LEGISLATIVE INITIATIVE TO PERMIT THE USE AND CULTIVATION OF 
MARIJUANA FOR SPECIFIED MEDICAL CONDITIONS 


The proposed law would: 

° Permit physician approved use of marijuana by registered patients with debilitating 
medical conditions including cancer, glaucoma, HIV, AIDS, hepatitis C, MS and other 
conditions as may be approved by the Department of Community Health. 


° Permit registered individuals to grow limited amounts of marijuana for qualifying patients 
in an enclosed, locked facility. 


° Require Department of Community Health to establish an identification card system for 
patients qualified to use marijuana and individuals qualified to grow marijuana. 


° Permit registered and unregistered patients and primary caregivers to assert medical 
reasons for using marijuana as a defense to any prosecution involving marijuana. 


Section 7 of the Act, MCL 333.26427, is the core of the legislation enacted as a result of Proposal 
08-1. It allows for the medical use of marihuana “to the extent it is carried out in accordance with the 
provisions of this act." MCL 333.26427(a). That section prohibits possession of marihuana in various 
places such as schools or correctional facilities. MCL 333.26427(b)(2). It also prohibits being under the 
influence of marihuana when doing so might put others at risk. See MCL 333.26427(b)(1) and (4). 
Under section 7(b)(5), use of marihuana is permitted only by those who have a “serious or debilitating 
medical condition." A penalty is provided in section 7(d) for those who make fraudulent representations 
to law enforcement relating to medical use of marihuana in order to avoid arrest or prosecution. 

The "provisions of this act" mentioned in section 7 include section 4, which contains two 
"defenses," a grant of protection or immunity and a presumption of medical use. MCL 333.26424. MCL 
333.26424(a), (b), (g), and (i) grant immunity from arrest, prosecution, and penalty to a "qualifying 


patient" or "primary caregiver" who possesses a registry identification card, as well as those who assist 
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or provide paraphernalia to *qualifying patients." Section 4 immunity is tied to limits on the amount of 
"usable marihuana" (2.5 ounces) and the number of plants (12 per patient) a patient or caregiver may 
possess, and further requires the plants be in an enclosed, locked facility. MCL 333.26424(a) and (b). 
MCL 333.26424(d) establishes a presumption that "qualifying patients" and "primary caregivers" are 
engaged in the medical use of marihuana if they possess a registry card and are not in excess of the 
possession limits. 

Physicians are also granted immunity from arrest, prosecution, and penalty for providing written 
certification of or for "otherwise stating" the likely benefit of medical marihuana for a patient with a 
"serious or debilitating medical condition." MCL 333.26424(f). Becoming a "qualifying patient" 
requires being diagnosed by a physician as having a "debilitating medical condition? MCL 
333.26423(h) The MMA defines “debilitating medical condition" (MCL 333.26423(a)), but does not 
define “serious,” which the Legislature has used also without definition in other statutes. See, е.р., MCL 
750.81a. The registry conditions apply for qualifying patients with debilitating medical conditions. 
MCL 333.26423(h) and MCL 333.26424. 

The broader language of “serious or debilitating” found in sections 4 and 7 also appears 
repeatedly in section 8, MCL 333.26428, the “affirmative defense” provision. It provides for a defense 
"to any prosecution involving marihuana," and states, in pertinent part: 

(a) Except as provided in section 7, a patient . . . may assert the medical purpose for using 

marihuana as a defense to any prosecution involving marihuana, and this defense shall be 

presumed valid where the evidence shows that: 

(1) À physician has stated that, in the physician's professional opinion, after 
having completed a full assessment of the patient's medical history and current 
medical condition made in the course of a bona fide physician-patient 
relationship, the patient is likely to receive therapeutic or palliative benefit 
from the medical use of marihuana to. treat or alleviate the patient's serious or 
debilitating medical condition or symptoms of the patient's serious or 
debilitating medical condition; 

(2) The patient . . . [was] in possession of a quantity of marihuana that was not 
more than was reasonably necessary to ensure the uninterrupted availability of 
marihuana for the purpose of treating or alleviating the patient's serious or 


debilitating medical condition or symptoms of the patient's serious or 
debilitating medical condition; and 
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(3) The patient . . . [was] engaged in [possession, cultivation, manufacture, use, 
etc.] relating to the use of marihuana to treat or alleviate the patient's serious or 
debilitating medical condition or symptoms of the patient's serious or 

. debilitating medical condition. 

(b) À person may assert the medical purpose for using marihuana in a motion to dismiss, and the 

charges shall be dismissed following an evidentiary hearing where the person shows the elements 

listed in subsection (a). 

MCL 333.26428. It is this section of the Act that is at issue in this case. 

Plaintiff argues that section 8 merely sets forth the process qualifying patients or caregivers can 
follow in order to assert the Act as a defense if they are arrested despite having been issued registry 
cards. This ignores the presumption in MCL 333.26424(d) for a qualifying patient with a card. Plaintiff 
also argues the language of section 8 is limited by the reference to section 7, which requires that the use 
be in accordance with the Act, including the limits in section 4. Defendant argues section 8 is a separate 
defense, the boundaries of which are defined only by that section. This also i gnores the implications of 
the section 4 presumption. The court concludes that section 8 is the most inclusive defense provided by 
the Act, in that it covers individuals with or without registry cards, with serious or debilitating conditions 
or their symptoms, However, the section 8 defense is tied to other provisions of the Act which define its 
scope. 

Even with repeated reading, the Act is confusing, and leaves details to be provided by case law, 
other legislation, ordinance, rules of procedure, and rules of evidence. The Act includes many implicit 
cross-references which contribute to the confusion. Given the recency of the enactment of the MMA, 
there is almost no case law to guide courts in interpreting the provisions of the Act. This court must, 
then, rely on the established rules of statutory construction in applying the Act to the facts of this case. 

General rules of statutory construction are contained within the Michigan Compiled Laws. MCL 
8.3 provides that "[i]n the construction of the statutes of this state, the rules stated in sections 3a to 3w 
shall be observed, unless such construction would be inconsistent with the manifest intent of the 


Legislature." MCL 8.3a requires that *[a]ll words and phrases shall be construed and understood 


according to the common and approved usage of the language . . . ," and, if a term is not defined in the 
; | 
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statute a court may consult a dictionary to aid its understanding. People v Denio, 454 Mich 691, 699 
(1997). MCL 8.5 provides for severability of a portion of an act found to be invalid by a court. 

The Michigan Court of Appeals has set out the following guiding principles. of statutory 
construction: 


Our primary task in construing a statute is to discern and give effect to the intent of the 
Legislature. People v Tombs, 472 Mich 446, 451 (2005) (opinion by Kelly, J.); 
Shinholster v Annapolis Hosp, 471 Mich 540, 548-549 (2004). The words contained in a 
statute provide us with the most reliable evidence of the Legislature's intent. /d. at 549. In 
ascertaining legislative intent, this Court gives effect to every word, phrase, and clause in 
the statute. Jd, We must consider both the plain meaning of the critical words or phrases as 
well as their placement and purpose in the statutory scheme. Jd. This Court must avoid a 
construction that would render any part of a statute surplusage or nugatory. Bageris v 
Brandon Twp, 264 Mich App 156, 162 (2004). “The statutory language must be read and 
understood in its grammatical context, unless it is clear that something different was. 
intended." Shinholster, supra at 549 (citation omitted). If the wording or language of a 
statute is unambiguous, the Legislature is deemed to have intended the meaning clearly 
expressed, and we must enforce the statute as written. Tombs, supra at 451; Shinholster, 
supra at 549. “A necessary corollary of these principles is that a court may read nothing 
into an unambiguous statute that is not within the manifest intent of the Legislature as 
derived from the words of the statute itself.” Roberts (Lisa) v Mecosta Co Gen Hosp, 466 
Mich 57, 63 (2002). Statutory language, unambiguous on its face, can be rendered 
ambiguous through its interaction with and relationship to other statutes. People v 
Valentin, 457 Mich 1, 6 (1998). If statutory provisions can be construed in a manner that 
avoids conflict, then that construction should control the analysis. See People v Webb, 458 
Mich 265, 274 (1998). “We construe an act as a whole to harmonize its provisions and 
carry out the purpose of the Legislature.” Macomb Co Prosecutor v Murphy (Sherri), 464 
Mich 149, 159-160 (2001). 


People v Hill (Brian), 269 Mich App 505, 514-515 (2006). 
Statutes are presumed to be constitutional and must be construed as constitutional unless it 
is readily apparent that they are unconstitutional. People v Rogers, 249 Mich App 77, 94 (2001). 
Plaintiff argues that the Michigan Medical Marihuana Act, specifically section 8, is vague, and 
therefore unconstitutional. A statute may be challenged for vagueness on the following three grounds: 
(1) that it is overbroad and impinges on First Amendment freedoms; 
(2) that it does not provide fair notice of the proscribed conduct; or 
(3) that it is so indefinite that it confers unstructured and unlimited discretion on the trier of fact 


to determine whether the law has been violated. Hill (Brian), supra at 524 (internal citation omitted). 
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Plaintiff argues the Act is vague on all three grounds, asserting that section 8 of the Act contains 
terms that are subject to multiple interpretations that will permit arbitrary and discriminatory application. 
Plaintiff identifies various terms in the MMA it claims are ambiguous, and further claims sections of the 
Act contradict one another. As a result, Plaintiff contends, the Act does not provide fair notice of what 
behavior is prohibited or allowed. 

The Court of Appeals has provided the following guidance for addressing these arguments: 

To afford proper notice of the conduct proscribed, a statute must give a person of ordinary 

intelligence a reasonable opportunity to know what is prohibited. A statute cannot use 

terms that require persons of ordinary intelligence to speculate regarding its meaning and 

differ about its application. For a statute to be sufficiently definite, its meaning must be 

fairly ascertainable by reference to judicial interpretations, the common law, dictionaries, 

treatises, or the commonly accepted meanings of words. 

People v Sands, 261 Mich App 158, 161 (2004) (internal citations omitted). Because of the statutory 
contradictions and ambiguities, Plaintiff argues, the trier of fact has unlimited discretion to determine, for 
example, whether a defendant’s condition is “serious” or the amount of marihuana a defendant possessed 
is “reasonably necessary” for their treatment. 

The court concludes the Act is not vague or ambiguous about the amount that an individual may 
possess, When the Act is construed as a whole, apparent conflicts between the sections are resolved and 
any potential vagueness or ambiguity disappears. The MMA does not expressly limit the quantity of 
marihuana an individual may possess for medical use except in section 8. Section 8 provides the defense 
if an individual is not immune from criminal responsibility or specifically entitled to the presumption of 
medical use provided by section 4. However, section 4 structures the decision-making required to give 
effect to the defense provided by section 8. 

Contrary to Plaintiff's assertion, the trier of fact's discretion is not unlimited, but structured by the 
interplay of the Act’s sections. Section 8 creates the defense for both registered and unregistered 


marihuana users, “except as provided in section 7." MCL 333.26428(a). By reference to section 7, the 


Act requires that use “be carried out in accordance with the provisions of this act.” See MCL 
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333.26427(a). Although registry identification cards are available only to those with "debilitating" 
conditions, section 7 permits medical use of marihuana by those with "serious or debilitating" conditions, 
and section 8 provides a presumptively-valid defense to prosecution for those using medical marihuana 
for "serious or debilitating" conditions who are otherwise in compliance with the provisions of the Act. 
The statute defines “debilitating medical condition” (MCL 333.26423(a)), and “serious” has a common, 
accepted meaning. 

The provisions of the Act also include section 4, which sets the boundaries for what quantity is 
presumed to be reasonably necessary, but does not set an absolute limit on the quantity permitted. See 
MCL 333.26424(a),(b), and (d). Section 8(a (2) permits an amount “not more than reasonably 
necessary," but this limit is not vague or ambiguous because the trier of fact's discretion is subject to the 
frame of reference established by section 4. Section 4 is the nile for what is reasonably necessary. 
An individual who exceeds the section 4 amounts has the heavy burden of proving the excessive amount 
was reasonably necessary, because it is implicitly unreasonable in light of the section 4 presumption. 

For purposes of its decision, the court assumes, without finding, Defendant's back pain was 
serious or debilitating and he had a medical purpose for using marihuana for that condition, based on a 
physician's professional opinion. However, the court finds the amount of marihuana he possessed was 
more than reasonably necessary because it exceeded the presumptively reasonable “12 marihuana plants" 
and “2.5 ounces of usable marihuana" limits of section 4 and Defendant has not shown his condition was 
so unique he needed to grow and use more than that. The amount he possessed was nearly double the 
presumptive limit. While the Defendant's burden of proof is by a preponderance of the evidence, it is a 
heavy burden when the amount the MMA presumes to be reasonable is exceeded. Also, the plants 
outside were not in an "enclosed, locked facility" as required for the section 4 presumption. 

The record is devoid of any explanation why growing marihuana outdoors in the open and having 
marihuana in amounts well in excess of the presumptive limit was reasonably necessary to treat 


Defendant's back pain. The court holds that expert testimony is relevant on this issue. This is not 
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| something a lay person would know. MRE 702. The Defendant's opinion on what he had for self- 
treatment is not creditable. The court finds on the proofs presented that his family doctor was not 
qualified to offer an opinion on this question, because there is no evidence she has experience working 
with patients for whom she has recommended marihuana, including experience with dosage. Her 
opinion is unpersuasive. There is no other evidence on this issue except the presumption within the Act. 
See MRE 301. Because the court has concluded the amount of marihuana exceeds the amount 
reasonably necessary, it need not resolve whether in fact the Defendant otherwise has met the 
requirements for a section 8 defense, or to what extent expert testimony is relevant to the other two 
requirements of section 8. 

In sum, the MMA permits the medical use of marihuana and provides three “defenses” to protect 
such use: the grant of immunity and the presumption in section 4 and the general defense in section 8. 
Section 8(a) creates “a defense to any prosecution involving marihuana," which is presumed valid if the 
requirements of subparts (1), (2), and (3) are established by a preponderance of the evidence. These 
subparts require a physician’s statement, possession of an amount that is reasonably necessary for 
treatment, and possession for the purpose of treatment. Section 4 establishes what quantity is presumed 
reasonably necessary. In this case the Defendant exceeded the limit. 

The court’s findings of fact and conclusions of law resolve the issue of a section 8 defense in this 
case, so the defense may not be raised again at trial. Defendant elected his remedy by filing the motion 
to dismiss, much like a party in a civil lawsuit who elects to pursue an affirmative defense by a motion 
for summary disposition pursuant to MCR 2.116(C)(7). Both parties are bound by the result when the 
section 8 defense is presented by a motion to dismiss, Neither is “entitled to a second hearing on the 


same matter.” People v Lenic, 255 Mich 29, 31 (1931). 
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CONCLUSION 





For the reasons stated, the Court concludes that Defendant's Motion to Dismiss pursuant to MCL 
333.26428 is DENIED. 


IT IS SO ORDERED. 






Dated: August 5, 2010 | | 


Hono Richardson John 
Circuit Judge 


son 





PROOF OF MAILING 


l, Laura E. Volkmann, certify that on this date I mailed a copy of this OPINION AND ORDER 
DENYING DEFENDANT'S MOTION TO DISMISS to the parties in interest at their above stated 
addresses via ordinary mail. | | 


Dated: August 5, 2010 






Laura E. Volkmann 
Law Clerk to the Hon. J. Richardson Johnson 
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ATTACHMENT C 


STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF ALPENA 
PEOPLE OF THE STATE OF MICHIGAN, 
Plaintiff, | 
File No.: 10-003200-FH 

vs. 

ROBERT RICHARD FERGUSON, JR., 
Defendant. 
EDWARD BLACK. (P64056) m 
Alpena County Prosecuting Attorney = 
County Annex Building 
719 W. Chisholm St., Ste. 2 
Alpena, MI 49707 
(989) 354-9738 
MATTHEW R. ABEL (P38876) 
Attorney for Defendant 
2930 E. Jefferson Ave. 
Detroit, MI 48207 
(248) 866-0864 
/ 
OPINION AND ORDER 
PRESENT: HON. MICHAEL G. MACK, CIRCUIT JUDGE 

Defendant here is charged with manufacturing marijuana in violation of MCL 
333.7401 2)(d)(üi), and maintaining a drug house in violation of id. $ 7405(1)(d). At the time 
that this matter was bound over from district court to this Court, he raised several motions 
challenging the charges against him, including raising an affirmative defense under the Michigan 
Medical Marihuana Act (MMMA), MCL 333.26428. This Court denied that motion. People v 
Ferguson, unpublished opinion of the Alpena County Circuit Court, issued May 18, 2010 


(Docket No. 10-003200-FH). After that opinion was issued, the Court of Appeals: issued a 


| 


ZI 


landmark opinion dealing with the MMMA. See People v Redden, ^ Mich App  ; 
NW2d . (2010). Defendant renewed his motion to dismiss on the basis of his affirmative 
defense. The Court began conducting the requisite evidentiary hearing for the purposes of 
building a record should this matter be appealed. During the pendency of those proceedings, 
however, the Court of Appeals squarely answered the question presented by this motion. See 
People у Kolanek, — Mich App ; NW2d (2011). As a result, the Court sees no 
further need for those proceedings, and his motion is again DENIED. 
ANALYSIS 

The record reflects that Defendant's alleged criminal behavior occurred on August 20, 
2009, an allegation which Defendant does not contest. Defendant's brief for his prior motion 
says that he applied for his medical marijuana card in October, and the People's brief in the 
district court indicates that he obtained a statement from a physician regarding his need for 
marijuana on October 15, 2009 — nearly two months after his allegedly criminal behavior. 
Defendant argues that Redden stands for the proposition that he need not necessarily obtain a 
card from the Department of Community Health to be protected from prosecution under the 
MMMA. 

Defendant is right about the holding of Redden — as far as that goes. "Individuals may 
either register and obtain a registry identification card under $ 4 or remain unregistered and, if 
facing criminal prosecution, be forced to assert the affirmative defense in $ 8." Jd. at . No 
aspect of this Court's May 18 opinion is inconsistent with that holding. This Court did not deny 
that an affirmative defense exists under the MMMA, even for unregistered patients; instead, this 
Court concluded that "[t]he affirmative defense . . . does not apply to Defendant here." Ferguson, 


supra (emphasis added), This Court was aware of the fact that an affirmative defense is available 
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for some unregistered defendants, but this Court's reading of $ 26428 was that it was unavailable 
to this Defendant because he had not gotten physician approval prior to his arrest. 


For the defense to apply, the individual must demonstrate that "[a] physician kas 
stated that, in the physician's professional opinion," he is likely to receive 
therapeutic benefits from the use of marijuana. The physician statement 
requirement, however, is expressed in the present perfect simple tense—a way of 
expressing a past action's effect on the present. Compare “On April 20, 1986, 
Michael Jordan scored 63 points in an NBA playoff game" (past simple) with 
"The courts have found that interpreting the [M]MMA is difficult" (present 
perfect simple). This Court is not prepared to conclude that the (M]MMA has 
created a permanent opportunity for defendants to flout the law and then escape 
its reach via a post hoc determination of their need for marijuana. Such a 
conclusion would be inconsistent with both the [M]MMA's concem with a 
carefully controlled legalization of medical marijuana in limited circumstances, as 
well as the tenor of the Coalition for Compassionate Care's "sales pitch" for this | 
law. See People's Br. at 8 ("What Would Proposal 1 Do?"). [Zd.] | 


This interpretation of the MMMA tracks the Court of Appeals' analysis in Kolanek. There, the 


Court concluded that “‘has stated’ requires that the physician's opinion occur prior to arrest.” . 





Kolanek,supraat — . 


[I]t is reasonable to assume that the affirmative defense created іп $ 8 was 
intended to protect those who actually had a medical basis for marijuana use 
recognized by a physician prior to said use and was not intended to afford 
defendants an after-the-fact exemption for otherwise illegal activities. The law 
generally denies defendants the ability to remedy a criminal violation post-arrest. . 
. Furthermore, the very fact that the law creates the ability to legitimately have a 
defense to certain actions that would otherwise be illegal would indicate that 
persons must fulfill those requirements prior to any arrest. Otherwise, there is no 
incentive for anyone to utilize their time and money to go through the process; 
everyone would simply engage in the illegal activity, rolling the dice that they 
will not get caught, with the understanding that, if they do get arrested, they can 
subsequently receive a retroactive exemption. [Jd. at | 


The Kolanek opinion was also presaged by Redden. The lengthy and scholarly 
concurrence to Redden noted the inconsistency between the MMMA’s ostensible purpose and 
the ongoing state of the law which tightly limits the availability of marijuana. 


In looking at the specific provisions of the MMMA, it is important to 
remember that this act is based on a premise, namely, that marijuana can be used 
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for medical purposes that is in obvious contradiction to the Public Health Code. 
By classifying marijuana as a Schedule 1 substance under the Public Health Code, 
the people of this state, through their elected representatives, have determined that 
marijuana "has high potential for abuse and has no accepted medical use in 
treatment in the United States or lacks accepted safety for use in treatment under 
medical supervision." MCL 333.7211. This clearly contradicts the rationale for 
the MMMA, which indicates that provisions should be made to permit seriously 
ill individuals to use medical marijuana without fear of arrest because "[m]odern 
medical research . . . has discovered beneficial uses for marihuana in treating or 
alleviating the pain, nausea, and other symptoms associated with a variety of 
debilitating medical conditions." MCL 333.26422(a). 

The obvious solution to this problem would be simply to amend the Public 
Health Code to make marijuana a Schedule 2 or Schedule 3 substance. With such 
an amendment, state law would not prohibit a licensed prescriber from prescribing 
marijuana if, in the prescriber’s professional opinion, this drug would effectively 
treat the pain, nausea, and other symptoms associated with certain debilitating 
medical conditions. MCL 333.7303a. Curiously, however, the MMMA has no 
provisions to repeal the contradictory portions of the Public Health Code, or to 
ensure the controlled, monitored distribution of marijuana to seriously ill 
individuals in accord with the well-tested provisions of the Public Health Code. 
Instead, it creates a new system, untested in this state, in which a physician 
merely “certifies” that an individual would likely “benefit” from usmg marijuana 
to alleviate pain, nausea, or other symptoms, while leaving it to the patient to 
register under the act and to self-regulate the quality and quantity of marijuana the 
patient uses. [Redden, supra at — (O'Connell, J, concurring).] 


This discussion is entirely consistent with this Court’s observation in its May 18 opinion: 


While the voters did enact 2008 IL 1, they did not repeal MCL 333.7212(1Y(c)'s 
inclusion of “marihuana” on the list of Schedule 1 controlled substances. Courts 
squarely confronted with such a conundrum may need to reconcile those 
provisions; arguably, the proponents of the law should not be allowed to “lie in 
the weeds,” cf Hollingsworth v Auto Specialties Mfg Co, 352 Mich 255, 271; 89 
NW2d 431 (1958), and argue that the law would have a narrow effect and avoid 
entirely decriminalizing marijuana during the election campaign, only to argue 
that it should have precisely that effect post-enactment. See, e.g., Charlie Cain, 
Group Defends Itself, Pot Prop, Detroit News, October 30, 2008, at A8 (memo 
distributed by Michigan Coalition for Compassionate Care argued that 2008 IL 1 
*was carefully drafted to provide limitations and regulations while allowing the 
use of marijuana by a very small segment of the general population"). [Ferguson, 
supra.) 


In short, in Redden there was some question about whether the affirmative defense under 


§ 26428 was available if a defendant had not gotten a registration card pursuant to $ 26424. 


Redden made clear what the statute was already fairly clear about: the 8 26424 card and 8 26428 
affirmative defense are separate and unconnected ways of avoiding prosecution for marijuana 
possession. Here, by contrast, the Court is presented with a question not addressed in Redden: 
may a defendant satisfy the physician certification requirement of the § 26428 affirmative 
defense by a post-arrest examination?! This Court answered that question negatively on its own, 
and the question was authoritatively answered in the negative by the Court of Appeals in 
Kolanek. 

An outstanding issue is whether Defendant can raise the affirmative defense before the 
jury. Kolanek reached this question. 

As the statute does not provide that the failure to bring, or to win, a pre-trial 

motion to dismiss deprives the defendant of the statutory defense before the 

factfiinder, defendant's failure to provide sufficient proofs pursuant to his motion 

to dismiss does not bar him from asserting the Section 8 defense at trial nor from 

submitting additional proofs in support of the defense at that time. [Kolanek, 

supra at — .] 
However, the Court is of the opinion that this statement in Kolanek was dictum. "Obiter dictum 
is defined as *[a] judicial comment made during the course of delivering a judicial opinion, but 
one that is unnecessary to the decision in the case and therefore not precedential. . . .' Black's 
Law Dictionary (7th ed)." People v Williams, 475 Mich 245, 251 n 1; 716 NW2d 208 (2006). 
The Kolanek panel was not squarely presented with the issue; in that case, the district court had 
held that the defendant could not meet the elements of the $ 26428 defense because of the timing 
of the physician certification, and the circuit court reversed on appeal. There having been no 
trial, there was no opportunity to have raised the issue of whether the $ 26428 defense could be 
brought before the factfinder, and resolving this question was thus not essential to the Court's 


reversal of the circuit court's opinion. 


! In Redden, the search which uncovered the allegedly contraband marijuana was conducted on March 30, 2009. 
Defendants' physician certifications were dated March 3-4, 2009. See Redden, supra, at (majority opinion). 
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Given the Kolanek statement's status as dictum, this Court will disagree with it absent a 
more specific statement from an appellate Fou Section 26428(b) allows an accused to raise an 
affirmative defense, and "the charges shall be dismissed following an evidentiary hearing where 
the person shows the elements" of the defense. The most logical inverse of this is that where the 
РЕР fails to show the elements of the defense at the evidentiary hearing, the defense is пої 
available. Allowing a defendant to raise the § 26428 affirmative defense to the factfinder after 
the court has already concluded that the defendant has not met his burden only invites jury 
nullification of the a priori legal concien reached by the court that the defendant has not 
satisfied the requirements of the $ 26428 affirmative defense. The Supreme Court has recognized 
that "[t]he ability to convict or acquit another individual of a crime is a grave responsibility and 
an awesome power. An element of this power is the jury's capacity for leniency." People v 
Vaughn, 409 Mich 463, 466; 295 NW2d 354 (1980). However, “[5]о far as the jury is concerned, 
the law is what the judge says it is. They have the duty to follow his instructions on the law." 
People v Ward, 381 Mich 624, 628; 166 NW2d 451 (1969). In People v St. Cyr, 129 Mich App 
471, 473-74; 341 NW2d 533 (1983), the Court of Appeals acknowledged a jury's ability to 
dispense mercy via nullification, per Vaughn, but denied that the jury had a right to do so, and 
upheld the trial court's refusal of an instruction to the jury regarding its ability to nullify. 
Similarly, in People v Demers, 195 Mich App 205, 206-08; 489 NW2d 173 (1992), the Court of 
Appeals held that it was proper to exclude evidence "aimed solely at prompting jury 
nullification”; “[i]n the absence of the Legislature's recognition of jury nullification as a defense 
to the instant offense, we decline to find error in a trial court's decision to preclude a defendant 


from presenting evidence of this defense." 
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The same issue as in St. Cyr and Demers is at play here: the propriety of specifically 
inviting the jury to nullify the law. It is a particularly bad idea in the context of a law as 
confusing as the MMMA. In the absence of an express authorization at a "second bite at the 
apple," cf People v D'Angelo, 401 Mich 167, 178; 257 NW2d 655 (1977), this Court concludes 
that Defendant may not re-present evidence pertinent to the affirmative defense to the factfinder. 
If the affirmative defense is unavailable to him as a matter of law, evidence pertaining to it is not 
relevant under MRE 402. Although there is a statement to the contrary in Kolanek, this Court 
feels that it can legally be disregarded. Given that it cites no authority for support and does not 
confront the analogous (and contrary) precedents in SY. Cyr and Demers (as well as the overall 
tone of Michigan law's skepticism toward jury nullification generally), along with the fact that it 
was not central to the holding that reversed the lower court's decision, this Court will wait for a 
more definite answer to the question from the Court of Appeals before allowing the affirmative 
defense to be raised again before the factfinder. 

Defendant's motion is DENIED. Facts relating to the affirmative defense may not be 


raised at trial, as the evidence is irrelevant to determining whether he did or did not commit the 





offenses with which he is charged. 
It Is So ORDERED. 


Dated: January 27, 2011 
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